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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :

(1) ngﬁs@ﬁuﬂ,1994ﬁwm%mwﬁ%aﬁﬁ@wmaﬁw—m@nww«p

: 110001 BT B T =LY |
O (i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

‘ proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(d)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case.of

appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to-be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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© 10% of the duty demanded where duty or duty and penalty are in dispute, oy
" penalty alone is in dispute.” :

In view of abdve, an appeal against this order shall lie before the Tribunal
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ORDER IN APPEAL

M/s. Veejai Allied Services; A/2, 303 Akashnidhi, Times of
India Road, Vejalpur, Ahmedabad (hereinafter referred to as
‘appellants’) have filed the present appeal against Order-in-Original
No. CGST/DEM/03/PV/AC/D-VIII/18-19  dated 25.06.2018
(hereinafter referred to as ‘impugned order?) passed by the Assistant
Commissioner, CGST, Division-VIII, Ahmedabad-South (hereinafter
-referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Appellants are
engaged in the business of providing specified taxable services
covered under the definition of “Business Auxiliary Services*, for which
they were holding Service Tax registration No. AAJFV5972FSDO001.

3. During the course of audit, it was observed during scrutiny of the
documents, that the appellants were engaged in providing services as -
freight forwarders. Their activities included buying cargo space from i
the shipping lines, filing EGM, arranging transport for picking cargo
from factory/shipment site, getting containers cleared, Iloading- .
unloading and fumigating the containers, preparing/obtaining various
related documents, handling the cargo, Customs clearance of export
cargo etc. The appellants are receiving lump-sum amount as
consideration for the said activities. During scrutiny of invoices, it was
noticed that the appellants had split the consideration into taxable and
non-taxable parts. They had shown Ocean Freight charges as non- O
taxable. It was confirmed that the appellants were not engaged in
transportation of ocean going vessels, but were actually facilitating
freight booking of ocean going vessels and aircraft on behalf of their
clients. It is seen that exporters do not directly go to the shipping line

for freig‘ht booking of ocean going vessels but approach the appellants

for getting the work done. In this situation, the appellants ask the
shipping line to provide space in the ocean going vessets which they

book in advance in anticipation. It was further observed that the
appellants had not only charged actual ocean/air freight paid to the
shipping line, but also added their margin of profit and did not pay
Service Tax on that. Accordingly, a show cause notice dated
06.12.2016 was issued to the appellants proposing recovery of Service’s o
Tax of <2,35,488/-. The said show cause notice was adjudicated
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-authorities [in this case, the Commissioner (Appeals)] within
- months from the date of receipt of order from such"adjudicat'i..

"--authority. The Commissioner (Appeals) may allow a further perio
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the adjudicating authority vide the impugned order. The adjudicating
authority confirmed the demand of Service Tax amounting to ¥
2,35,488/- under Section 73(1) of the Finance Act 1994 and ordered
recovery of interest under Section 75 of the Finance Act 1994. The
adjudicating authority, vide the impugned order, also imposed penalty
under Sections 77(2) and 78 of the Finance Act 1994,

4. Being aggrieved with the impugned order the appellant has
preferred the present appeal. The appellants have submitted that the
adjudicating authority has classified the disputed service under Section
65(104c) of the Finance Act 1994 but he has not specified the disputed
services. Thus, as the adjudicating has erred by not specifying the
exact service which is actually been provided by the appellants,
therefore, the appellants are not liable for any Service Tax.

5. Personal hearing in the matter was granted and held on
15.02.2019. Shri Hardik Modh, Advocate and Shri Ashish Agarwal,
Chartered Accountant, appeared before me and reiterated the contents
of appeal memo and submitted additional documents. They cited the
judgments of APL Logistics (India) Pvt. Ltd. vs. CCE, Chgnnai-III and
Leapp International Pvt. Ltd. vs. Commissioner of Service Tax,

Chennai where ocean freight is not taxable.

6. I have carefully gone through the facts of the case on records,
grounds of the Appeal Memorandum, the written and oral submission
filed by the appellants. To begin with, I find that there has been a
delay occurred in filing the appeal by the appellants. The impugned
order was issued on 25.06.2018 and the appellants have filed the
appeal on 11.10.2018, claimin in Form ST-4, to have received the
same on 12.07.2018. However, they have not submitted any evidence
in support of their claim. Thus, considering the date of issue of the
impugned order, the appellants have filed the appeal 18 days late
(after counting ‘the 60 days appeal time and 30 days condonation
period). The Government has provided certain facilities, time to time,
for the convenience of the assessee. Knowingly or unknowingly, if one
fails to comply with the Service Tax provisions, then there are rules to

" facilitate the assessee under certain terms and conditions. Assessee, if

not satisfied with the demand, may prefer appeal to the higher
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only 1 month, if sufficient cause for late filing of appeal is shown and
proved to him. In the present case, the delay is more than the fukther
| period of 1 month and hence, outside my purview. In view of the
above, I reject the appeal on the ground of limitation itsglf; however,
~ as per the principles of natural justice, I would like to discuss the case

on merit also.

7. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral submissions
made by the appellants at the time of personal hearing. I do not want
to accept the argument tabled by the appellants that they were not
producing any service that attract Service Tax. I find that they were
booking space on behalf of their clients and making payment to the
shipping line for that. Then they collect an amount higher than the
booking amount and treat the differential amount as their profit. This
activity is nothing but an act of Commission Agent offering a service C:?‘
under Business Auxiliary Service. This is nowhere an activity from

principal to principal as the appellants are neither consuming the space

themselves (instead they sell the space to actual consumer) nor are

they the original providers of the space. They simply act as a

commission agént and pass on the service for a certain sum of fee in =

terms of differential amount which is not Ocean Freight. Regarding

the case laws quoted by the appellants, I find that the same are not

relevant to the situation in question as they all speak%bout Ocean

Freight whereas here the case is not of Ocean Freight. The appellants

are trying to show that the activity conducted by them pertains to

Ocean Freight but it is not so. The ocean freight is always paid by the O
person who utilizes the services of shipping line for carrying goods.

8. Further, regarding their argument that no suppression can be
invoked as there was no intention to evade Service Tax; I' do not agree
to this, as they never informed the same to the department on their
own. The lapse was noted by the officers of the department during the
course of audit and had the departmental officers did rot visit their
premises to conduct audit, the matter would have left unnoticed.
Further, even if the issue is indicated in their books of accounts and
Income Tax returns, still they are liable for penalty. In this regard, I
would like to quote the judgement of Hon’ble CESTAT, Mumbai in the
case of M/s. Daichi Karkaria Ltd. vs. CCE, Pune-I where the Hon’b
CESTAT, Mumbai proclaimed that "..../f some information is availableli
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various reports and returns which are to be formulated in compliance
to other statutes, it does not lead to a conclusion that the utilization of
credit for the activity of renting is known to the Department. The
Department is not supposed to know each and every declaration made
outside the Central Excise and Service Tax law. Even if the Financial
Report is available to the audit, the same is meaningless in the sense
that it does not indicate that input Service Tax credit utilized to pay
the tax liability on such renting of property. The appellant’s argument

on limitation is rejected.”

9. In view of above, I do not find any reason to interfere in the
impugned order and reje'ctA the appeal filed by the appellants.

10. 3rfeaT GaRT Go ST IS-3del T PUERT SHFT alF & BT S
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10. The appeal filed by the appellants stands disposed off in above

terms. ,
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To,
M/s. Veejai Allied Services,

A/2, 303 Akashnidhi, Times of India Road, Vejalpur,
Ahmedabad

Copy to:-

1) The Chief Commissioner, Central Tax, Ahmedabad.

2) The Commissioner, Central Tax, Ahmedabad-South.

3) The Dy./Asst. Commissioner, Central Tax, Div-VIII; Ahmedabad-South.
4) The Asst. Commissioner (System), Central Tax, Hq., Ahmedabad-South.

\_-5) Guard File.
6) P. A. File.




